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A c o n t r a c t o r  is n o t  e n t i t l e d  t o  a pr ice  
a d j u s t m e n t  fo r  v a c a t i o n  b e n e f i t s  p a y a b l e  i n  
t h e  o p t i o n  y e a r s  of a c o n t r a c t  p u r s u a n t  to  
t h e  basic wage d e t e r m i n a t i o n  i n  t h e  con- 
t ract  Decause  s u c h  i n c r e a s e d  labor costs 
are n o t  c o n t e m p l a t e d  by t h e  " F a i r  Labor 
S t a n d a r d s  A c t  and S e r v i c e  C o n t r a c t  A c t  - 
Price Adjus tmen t "  clause of t h e  so l ic i ta -  
t i o n ,  which  o n l y  r e l a t e s  t o  wage ra te  
c h a n g e s  mandated  by t h e  Depar tment  of  
Labor a f t e r  award of t h e  c o n t r a c t .  

A bid  was p r o p e r l y  rejected as m r s t a k e n  for 
n o t  i n c l u d i n g  i n  t h e  f i r s t - y e a r  p r i c e  
factors c o v e r i n g  a n t i c i p a t e d  i n c r e a s e d  
labor costs t o  be i n c u r r e d  i n  t h e  o p t i o n  
y e a r s  of a c o n t r a c t  where t h e  s o l i c i t a t i o n  
c l e a r l y  p r o v i d e d  t h a t  t h e  o p t i o n s ,  i f  
e x e r c i s e d ,  would be a t  t h e  same p r i c e  as  
t h e  f i r s t - y e a r  price. 

A l l e g e a  d e f e c t s  i n  a n  i n v i t a t i o n  for  b i d s ,  
a p p a r e n t  prior t o  bid o p e n i n g ,  m u s t  oe 
protested t o  e i ther  t h e  c o n t r a c t i n g  agency  
or GAO pr ior  to  t h e  time set f o r  o p e n i n g  
b i d s  i n  order t o  be c o n s i d e r e d .  

A minor  d e f e c t  o c c a s i o n e d  by p o s s i b l y  
c o n f u s i n g  t e r m i n o l o g y  i n  a s o l i c i c a t i o n  
p r o v i s i o n  does n o t  c o n s t i t u t e  a g round  f o r  
s u s t a i n i n g  t h e  p ro tes t  where t h e  protester  
does n o t  a l l e g e  t h a t  i t  was prejudiced i n  
any  manner by t h e  defect,  and there  is no  
i n d i c a t i o n  t h a t  t h e  c o m p e t i t i o n  was n o t  
c o n d u c t e d  o n  a n  e q u a l  bas i s .  
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I B I  S e c u r i t y  S e r v i c e  I n c .  p r o t e s t s  t h e  r e j e c t i o n  of 
i t s  b i d  o n  t h e  b a s i s  of mistake u n d e r  i n v i t a t i o n  f o r  b i d s  
(IF&) No. Nb2472-84-B-9202, i s s u e d  by t h e  Depar tment  o f  
t h e  ixavy f o r  g u a r d  s e r v i c e s .  IBI asserts t h a t  i t s  b i d  is 
n o t  m i s t a k e n ,  ana  t h a t  c e r t a i n  p r o v i s i o n s  o f  t h e  IFB were 
ambiguous.  be deny  t h e  p r o t e s t  i n  p a r t  and dismiss i t  i n  
par t .  

Background 

The iFB so l ic i ted  o i d s  t o  p r o v i d e  g u a r d  s e r v i c e s  f o r  
a 1-year  per iod,  w i t h  t h e  r i g h t  o f  t h e  government  to  
e x t e n a  t h e  term o f  t h e  c o n t r a c t  f o r  u p  t o  two addi t iona l  
1-year per iods.  Prices were r e q u e s t e d  f o r  t h e  f irst  y e a r  
o n l y .  The o p t i o n  y e a r s  were n o t  e v a l u a t e d ,  b u t  bladers 
were in fo rmed  t h a t  t h e  o p t i o n s ,  i f  e x e r c i s e d ,  would be a t  
t h e  same p r i c e  as  t h e  f i r s t - y e a r  price. A r e v i s e a  wage 
r a t e  d e t e r m i n a t i o n  f rom t h e  Depar tmen t  of Labor's Wage ana  
Hour D i v i s i o n  was i n c o r p o r a t e a  i n t o  t h e  s o l i c i t a t i o n .  

I B I  was t h e  s e v e n t n  l o w  b i d d e r .  However, f i v e  of t n e  
s i x  lower b i d s  were rejected a s  n o n r e s p o n s i v e  f o r  f a i l u r e  
to  acknowledge  c e r t a i n  s o l i c i t a t i o n  ainenaments; t h e  other 
lower b i d d e r  was p e r m i t t e d  t o  wi thd raw b e c a u s e  i t  acknowl- 
e a g e a  a mistake i n  p r e p a r i n g  i t s  b i d .  

As a r e su l t ,  IBI appeared t o  be t h e  low, r e s p o n s i v e  
b iader .  However, b e c a u s e  o f  t h e  l a r g e  d i t f e r e n c e  between 
IBl's bra and t h e  gove rnmen t  estimate,  t h e  f i r m  was askea 
t o  v e r i f y  i ts  b i d ,  and  a preaward s u r v e y  was i n i t i a t e d .  
Ibl d i d  n o t  v e r i f y  i t s  b i d ,  b u t  i n a i c a t e a  t h a t  i t  had n o t  
f a c t o r e a  costs f o r  v a c a t i o n  time i n t o  i ts  b i d  s i n c e  i t  
a n t i c i p a t e d  h i r i n g  a l l  new employees  f o r  t h e  c o n t r a c t ,  who 
w o u l a  n o t  be e n t i t l e d  t o  v a c a t i o n  pay  d u r i n g  t n e  f i r s t  
y e a r .  T h e  Navy b e l i e v e a  t h a t  t h e  b i d  was t h e r e f o r e  i n i s -  
t a k e n  b e c a u s e  t h e  I F B  p r o v i a e d  f o r  up t o  t w o  o p t i o n  y e a r s ,  
and t h e  i n c o r p o r a t e d  wage r a t e  d e t e r m i n a t i o n  required t h a t  
v a c a t i o n  b e n e f i t s  were t o  b e  p a i d  t o  a l l  employees  a f t e r  
t h e  f i r s t  y e a r  o f  s e r v i c e .  

I n  a a d i t i o n ,  t h e  havy  c o n c l u d e d  t h a t  I B I  had basea 
i t s  b ia  upon a m i s t a k e n  i n t e r p r e t a t i o n  o f  p a r a g r a p h  4 o f  
s e c t i o n  OOu05 of t n e  I F b .  ' t h a t  p a r a g r a p h  r e q u i r e u  t h e  
c o n t r a c t o r  t o  s u p e r v i s e  i ts  employees  t h r o u g h  " i n f o r m a l  
g u a r a m o u n t s , "  which i n v o l v e  p r o v i d i n y  i n s t r u c t i o n s  t o  
r e l i e f  g u a r d s  a t  s h i f t  c h a n g e s .  I B I  i n d i c a t e d  t h a t  i t s  
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interpretation was based upon the customary meaning of the 
term in the industry; that is, instructions are given to 
the relief yuards by a supervisor when the guaras report 
to their posts. However, the Navy pointed out that the 
provision, although using the word "informal," specif i- 
cally required the assembly of relief personnel for 
"inspection, arming, announcements, and a general transfer 
of information from one snift's personnel to the next." 
The Navy notea that the I F B  specified tnat this require- 
ment was in addition to the time necessary for the posting 
ana relief of personnel. It concluded that IBIIs oid was 
mistaken because the actual required procedure was a more 
formal one which would involve additional costs beyond 
those associated with IBI's interpretation. 

The Navy has determined to reject IBI's bid in 
accoruance with the Feaeral Acquisition Regulation (FAK), 
48 C.F.R. s 14.40&3(g)(5)(ii) ( 1 9 8 4 ) ,  which provides that 
when a bidaer fails or refuses to furnish evidence in sup- 
port of a suspected or alleged mistake, the contracting 
officer shall consider the bid as sumnitted unless there 
are indications of error so clear as to reasonably justify 
the conclusion that acceptance of tne bid would be unfair 
to the biader or to the other bidders. Because of the 
stated- urgency of the requirement, the Navy has informed 
us that it will proceed with award notwithstanding the 
protest. 

IBI asserts that its bid is not mistaken, ana is 
basea upon its correct interpretation of the solicitation 
provisions in issue. The firm urges that it is entitled 
to the award as the remaining low, responsive bidder. In 
the alternative, IBI contenas that tne solicitation is 
ambiguous and should be canceled, corrected, ana reissuea. 

Analysis 
* 

A s  indicated, bidders were not asked to price the two 
option years, which, if exercised, were to be at the same 
price as tne first-year price, and tne havy evaluated the 
bids on the basis of the first-year only. IBI did not 
factor vacation pay into its bid price because it assumed 
that it coula obtain a price ad3ustment for these 
increased costs if the options were exercisea. The firm 
reliea upon the "Fair Labor Stanaarus Act and Service 
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C o n t r a c t  A c t  - P r i c e  Ad jus tmen t "  c l a u s e  ot t h e  IE'B, w h i c h  
p r o v i a e s  t h a t  t h e  c o n t r a c t  price w i l l  be aajusted t o  
r e f i e c t  increases or  aecreases i n  t n e  minimum p r e v a i l i n g  
wage a e t e r m i n a t i o n ,  i n c l u d i n q  f r i n g e  b e n e f i t s ,  a s  manaated 
by t h e  I j eya r tmen t  o f  Labor. The I F B  s p e c i f i e d  t h a t  t h e  
o p t i o n s ,  i f  e x e r c i s e d ,  wou ld  be s u b l e c t  t o  any labor  ra te  
a a l u s t l i i e n t s  requirea by t h e  clause.  

IBI errs i n  assuming t h a t  t h i s  c lause e n t i t l e s  t h e  
c o n t r a c t o r  to  a pr ice  a d j u s t m e n t  i f  i t  is r e q u i r e d  to pay 
v a c a t i o n  b e n e f i t s  i n  t h e  o p t r o n  y e a r s .  W e  h e l d  i n  Serv-  
A i r ,  I n c . ;  AVCO, 6 0  Comp. Gen. 44 (l9&0), 80-2 CPD 1 317, 
t h a t  t h e  c l a u s e  o n l y  p r o v i a e s  f o r  c o n t r a c t  price a a j u s t -  
men t s  i f  t h e  c o n t r a c t o r  is compe l l ed  t o  i n c r e a s e  employ- 
ees' wages t o  comply w i t h  a minimum wage change  mandated 
by t n e  Depar tment  o f  Labor. here, t h e  r e v i s e d  wage d e t e r -  
m i n a t i o n  i n c o r p o r a t e d  i n t o  t h e  I F B  a l r e a d y  p r o v i d e s  t h a t  
y u a r d s  are  t o  be pa id  1 week ' s  v a c a t i o n  a f t e r  1 y e a r  of 
s e r v i c e ,  and 2 weeks '  v a c a t i o n  a f t e r  2 y e a r s  of s e r v i c e .  
Therefore, I B I  c o u l d  n o t  o b t a i n  a price a d j u s t m e n t  u n d e r  
t h e  c lause i f  t h e  o p t i o n s  were e x e r c i s e d  b e c a u s e  t h e  vaca- 
t i o n  pay  r e q u i r e m e n t  would n o t  resul t  from a change  i n  t h e  
Depar tment  of Labor minimum wage a e t e r m i n a t i o n .  I d .  - 

S i n c e  IBI i n c o r r e c t l y  assumed t h a t  i t  c o u l a  o b t a i n  
a p r i c e  a d j u s t m e n t  f o r  v a c a t i o n  pay  i f  t h e  o p t i o n s  were 
e x e r c i s e d ,  t h e  f i r m  f a i l e a  t o  project  t h e  costs associated 
w i t h  s u c h  required b e n e f i t s  and  f a i l e d  t o  i n c l u d e  i n  t h e  
f i r s t - y e a r  p r i c e  f a c t o r s  c o v e r i n g  t h e  i n c r e a s e s .  h e  a g r e e  
w i t h  t h e  agency  t ha t  t h i s  c o n s t i t u t e d  a m i s t a k e  i n  b i d .  
- See 50 Comp. Gen. 655 (1971). 

Al tnouyh  I B I  a r g u e s  t ha t  t h e  agency  c a n n o t  c o n s i d e r  
t h e  impact of v a c a t i o n  p a y  o n  i t s  costs f o r  t h e  o p t i o n  
y e a r s  b e c a u s e  prices for t h o s e  y e a r s  Mere n o t  so l ic i ted  or 
e v a l u a t e a ,  w e  f i n d  no  merit t o  t h i s  c o n t e n t i o n .  T h e  
e s s e n t i a l  p o i n t  h e r e  is t h a t  t h e  1 F B  p i o v i a e d  t h a t  t h e  
o p t i o n s ,  i f  e x e r c i s e d ,  would b e  a t  t h e  same price as t h e  
f i r s t - y e a r  price. Bidaers t h e r e t o r e  were on n o t i c e  t h a t  
t h e y  had t o  i n c l u d e ,  i n  t h e i r  f i r s t - y e a r  b i d s ,  a f a c t o r  
c o v e r i n g  t h e  p r o 3 e c t e a  cos t  i n c r e a s e  f o r  v a c a t i o n  pay i n  
t h e  o p t i o n  y e a r s .  S i n c e  131 a d m i t t e d l y  d i d  n o t  do so,  t h e  
Navy p r o p e r l y  rejectecl t h e  b i a  u n d e r  FAA, S 1 4 . 4 0 6 - 3 ( 9 ) ( 5 )  
( i i ) ,  supra .  
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IBI also contends tnat it correctly interpretea the 
IFB provision with respect to what constitutes an "informal 
guardmount." Accoraing to the firm, the customary meaning 
of the term in the industry is that relief guards reporting 
to their posts are given necessary instructions at their 
posts by the shift supervisor. IBI believes that the 
Navy's contrary interpretation is inherently unreasonable 
because the yuaramount provision requires that personnel 
be assembled for the transfer of information from one 
shift to the next, and assembly at a central point would 
leave tne guara posts unmannea. 

We believe the issue is untimely. In general, we 
regard allegedly ambiguous language in an IFb as an issue 
that inust  be raisea prior to bid opening. Skytop Plastics, - Inc.,,,B-207022, Oct. 15, 1982, 82-2 CPD 1 340.  The only 
exception is wnere the protester was unaware, prior to bid 
opening, that its interpretation of the IFB provision was 
not the only one possible. This exception is recognized 
because, absent awareness of a second interpretation, the 
protestgr cannot be aware of an ambiguity. See Conrac 
Carp., B-20SS62, Apr. 5, 1982, 82-1 CPD Y 309. However, we 
cannot conclude that this exception is applicable here. 

- 

Although the Navy used the term "informal 
guardmount," the provision in question clearly indicated 
that the assembly of all relief personnel at a central 
point was a definite requirement. In this regard, while 
IaI [nay have interpreted the provision in accordance with 
industry usage, it should have been obvious to the firm 
that the provision was susceptible to a secona interpreta- 
tion, since the requirement for assembly at a central point 
allegedly is inconsistent with the customary industry 
meaning of an "informal guardmount." Because IBI did not 
allege the ambiguous nature of the provision until nearly 
2 months after bids were opened, the issue is untimely and 
will not be considered. 

161 also complains that the solicitation was 
ambiguous because it referred to "Class A" and "B" guards 
performing certain work requirements, whereas the incor- 
porated wage determination provided hourly rates for 
"Guard I" and "tiuard 11" (respectively, $5.68 and 87.23). 
The wage determination defines "Guard I" as an employee who 
may or may not be armed, but who is generally not required 
to demonstrate weapons proficiency and physical fitness, 
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and is assigned duties not requiring the exercise of a 
large degree or discretion. In contrast, "Guard 11" is 
defrnea as an employee who is requirea to demonstrate 
weapons proficiency and physical fitness, and whose duties 
require specialized training and the exercise of 3uagment 
in handling emergencies. The IFB proviaed that "Class A" 
guards were to be armed anu aemonstrate weapons profi- 
ciency, but "Class B" guards were not to be armed. 

IhI asserts that this caused confusion because the 
terminology between the IFB and the wage determination dia 
not coinciue. be find no merit in the assertion. 

We agree with the Navy that a bidder should have been 
able to determine from the IFB's requirements that "Guard 
11" is equivalent to a "Class A" guard, as only "Class An 
guaras were to be armed and demonstrate weapons profi- 
ciency. Further, IBI never asserts that it was prejudiced 
in any manner by this minor defect, and there is no indi- 
cation that other bidders were misled into competinq on an 
unequal basis. 
for Reconsideration, b-210062.2, Sept. 2, 1983, 83-2 CPD 
11 f94. 

See Contact International 1nc.l-Req;est - 

Finally, I61 asserts in its latest submission to this 
Office that the incorporated wage determination is unclear 
ds to whdt stanaards constitute weapons proficiency and 
physical fitness in a "Guard XI" employee. The matter is 
clearly untimely and will not be considered since it 
involves an alleged solicitation impropriety apparent 
prior to bid opening. Grace Industries, Inc., 8-216224, 
Sept. 6, 1984, 84-2 CPD II 2b2. 

The protest is denied in part and dismissed in part. 

Harry R. Van Cleve 
General Counsel 




